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HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

IN THE COURT OF THE ADDL. DISTRICT JUDGE -2, TINSUKIA

District : Tinsukia

Present : Md. A. Hakim,

Addl. District Judge-2 (FTC),

Tinsukia.

Title Appeal Case No. 05   of 2008   

On 11th day of January, 2018

1. Indian  Oil  Corporation Ltd.,

Having its  registered office  at  G-9, Ali  Yaver,

Jung  Marg,  Bandra (East) Mumbai- 400051, and  also having 

an  office  of  its  Assam  Oil  Division  at  Digboi – 786171, in 

the   District  of   Tinsukia,   Assam   having  a  Depot   at 

Ramnagar,  Silchar-788003,  Dist. Silchar, Assam. 

2. The  Executive  Director,

Indian   Oil   Corporation   Limited  (AOD),   Digboi-786171, 

Assam.

3. The  Deputy  General  Manager (M.O),

Indian  Oil  Corporation Limited(AOD),

Marketing  Operations  Officer,

2 Dr.  Banikanta  Kakati  Road, 

Kachari  Basti,  Guwahati-781007,  Assam.

                                               
     .............................Appellants/Defendants

                  -Versus-

           Syndicate Motor Works,

 Represented by Nuruddin  Laskar,  Sonai  Roak,

 Silchar, P.O  Silchar,  District  Silchar,  Assam.

 
                             ............…..............Respondent/Plaintiff. 
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          * Give date or dates This appeal coming on this day (or having been heard 

on)*  on  22.12.17 in the presence of : 

 Sri  M.S  Alley, Advocate for the appellants  and 

           Sri  R.K  Borthakur Advocate for the respondent

    
And having stood for consideration to this day the Court delivered the 

following Judgment.    

J  U  D  G  M  E  N  T

                    

1.  The instant appeal has been emerged against the impugned Judgment 

& decree dated 21.07.2008 and  30.07.2008 respectively passed by the 

Ld. Civil Judge (Senior Division), Tinsukia in Title Suit No. 44/05. 

2. On  receipt  of  the  appeal  memo,  notices  were  issued  to  the 

plaintiffs/respondents and case record of Title Suit No. 44/05 was called 

for.  Accordingly  the  Plaintiff/Respondent  appeared  through  their 

engaged Advocate.

3. The  facts  leading  to  Title  Suit  No.  44/05  is  in  brief  that, 

Respondent/Plaintiff Syndicate Motor  Works has filed  the  above  suit 

on  ground  that  the  said  firm  had  a  contract for  letting on hire 

three (3)  tank  lorries to  the Appellants /Defendants.  One of  the  tank 

lorries  was  numbered as  AMC 1211. When  the  tank  lorry  was  found 

manipulated  by fitting an  extra  pipe  and  some  quantity  of  petrol 

was   found   short at  the point  of   delivery   at   GREF  Campus   at 

Nagatilla, Silchar  the Appellant/Defendant suspended  the  said  tank 

lorry  vide  letter dated  17.11.1998.  The Respondent/Plaintiff  chal-

lenged  the  said suspension  order by filing suit T.S No.110/98.  A Misc. 

Case No. 697 of  1998 (arises out of T.S  No. 110/98) was also filed for 

ad-interim  temporary  injunction  against   Appellant/defendants  re-

straining  Appellant/defendants from  barring  the  said  Tank Lorry from 

loading and  from  giving  effect  to  said  letter dated  17.11.98. Accord-
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ingly the Ld. Court below had passed the ad interim order against the 

appellant/opposite party. 

4. The  Appellant/defendant no. 1 preferred  Misc. Appeal  No. 30  of  1998 

against  said  order  of  injunction, but the said  Misc. Appeal  was  dis-

missed  on  08.01.1999 by  the  Civil  Judge, (Sr. Divn.)  No. 1, Silchar 

upholding  the  injunction  issued  by  the  lower Court  on 07.12.98. 

That  in  view  of  injunction  issued,  the  defendant no. 1  was  bound 

to  give  loads  of  petroleum  product  as  usual  to  the  said  Tank lorry 

of  the  plaintiff. 

5. That  the  defendant  no. 1  was  bound  to  obey  the  injunction  by 

giving  regular  loads  to  the  Tank  lorry  of  the   plaintiff.   But   the 

appellant/defendant no. 1, 2 and 3 had willfully  and deliberately dis-

obeyed  the order  of  the  ad-interim injunction  issued  by  the  Ld. 

Court  in said  Misc. No. 697 of 1998  and  did not  give load  to  the 

Tank  lorry to  the  plaintiff.  That  on  many  dates  the  said  Tank  lorry 

of  the plaintiff  was  placed  in  the   depot  for  loading  but the  Appel-

lant/defendant no. 1, 2 and 3  did  not  give  any  load  to  the said  Tank 

lorry,  rather  other  Tank lorries   which  were  placed afterwards on 

various  dates  had  been loaded  by  clearly  disobeying  the  said  in-

junction  issued  by  the Court.  That  as  per  arrangement  made  in 

the   1st  week   of   January,  1999   the   Tank   lorry   of   the 

Respondent/plaintiff   was   scheduled   to   be   load  at  least   on 

08.01.1999  and  on  every  alternative  dates normally  as per serial 

maintained  by  the  Tank  lorry  contractors  and  accordingly  the  Tank 

lorry  of  the  Respondent/plaintiff  had been placed  on 08.01.1999  in 

early  hours,  but  the  Appellant/defendant  no. 1, 2 and 3 did  not  give 

any load to  it  by  violating the injunction order issued  by  the court. 

The  said  Tank  lorry  of  the Respondent/ plaintiff had  been  placed 

regularly  in  the  depot  of  the  Appellant /defendant  no. 1  in early 

hours  on   all   subsequent   dates   in   January,  1999,  but   the 

Appellant/defendant  no. 1  disobeyed  and  violated willfully the  said 

injunction order issued by the Court with  malafide  intention  by  not 

giving  any load to  said  Tank  lorry. That  inspite  of   order  of  tempo-
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rary injunction the  Appellant/defendant  no. 1  did  not  give  any load-

ing  of Oil Products  to  the  said  Tank  lorry  of  the  Respondent/plaintiff 

illegally  causing huge loss  to  plaintiff. That  said  Title  suit  no. 110  of 

1998  was  ultimately decreed  as prayed  by the  Respondent/plaintiff. 

The  letter dated  17.11.1998  issued  by  Sri  S.C  Mazumdar, Sr.  De-

port,  Manager  (of  Appellant/Defendant No. 1) debarring  the  Respon-

dent/plaintiffs  Tank  lorry from any  loading  of  Petroleum  product  was 

declared illegal, malafide, void  and that  there  is  breach of  contract 

by  the  Appellant/defendant  no. 1  and that  it  was  declared  as Re-

spondent/plaintiff's   said   Tank  lorry   is   legally  entitled  to   carry 

petroleum  products  of  the  Appellant/defendant  no. 1  and that  the 

Respondent/plaintiff's Tank  lorry no.  AMC-1211  cannot  be  barred 

from  loading  products  of  Appellant/defendants and  decree  of  per-

manent  injunction restraining  the  Appellant/defendants  from commit-

ting  breach  of  contract  and  from  barring the said  Tank  lorry  was 

passed. The  suit  was  decreed  with  cost against Appellant/defendants.

6. Thereafter the Respondent/Plaintiff  has filed the T.S 44/05 and stated 

that the  Appellant/defendant  no. 1 is  liable for  illegal acts  of  other 

defendants. The   Respondent/plaintiff  is  highly prejudiced and  has 

been  suffering  huge  loss. That  the  Appellant/defendants did  not 

obey  or  acted  upon  as  per  decree  passed against  them. The Appel-

lant/defendants  did  not  allow  the  Respondent/plaintiffs  to  take  load 

of  their products  by  said  Tank  lorry AMC-1211  illegally  and  malafide 

to cause  loss  to  plaintiffs. That  due to  the  illegal and  malafide  acts 

of Appellant/defendants is  not  allowing  the  plaintiffs  from  taking  any 

load  since 17.11.1998  till  date,  the  Respondent/plaintiff   suffered 

huge  loss  and  his  said tank  lorry  had  to  be  kept  in  garage  with-

out  movement  as  same could  not  be  used  for  any  other  purpose. 

The  Respondent/plaintiff  had  to  pay taxes,  salaries  to  driver  and 

handyman  since  17.11.98  without getting  any  income  from  his  said 

Tank  lorry. There  is  total  loss  of business  of  Respondent/plaintiff  due 

to  illegal  and  malafide act  of  Appellant/defendants. That he suffered 

loss of more than Rs. 40,000.00 per  month from 17.11.98 till date on 
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the count of loss of income from vehicle  besides other loss and dam-

ages in respect of said tank lorry no. AMC 1211.

7. The plaintiff/ Respondent prays for an amount of total compensation of 

Rs. 17,78,666 (Seventeen lakhs seventy eight thousand six hundred six-

ty six)  only as  on 01-10-2001.  The plaintiff/Respondent  has also de-

manded  that  he  is   entitled  to  get  Rs.  40,000.00  per  month  from 

1.10.2001 till the disposal of this suit i.e. up to date of decree of this 

suit. That  the  plaintiff  prays  for  passing  decree  as  prayed  for  in 

the  plaint. 

8. The suit T.S 44/05 is contested by the Appellant/ defendant and denies 

the claim of  the Respondent/  Plaintiff.  The Appellant/  Defendant  has 

stated that the  plaintiff/Respondent,  Syndicate  Motors  works, is  an 

unregistered  partnership  firm  and  is  not  a  proprietorship  firm with 

Sri  Nuruddin  Laskar as  the  Proprietor. According  to  the  admission of 

PW.1,  Sri Saburuddin  Laskar  is  also  a  partner   and  the   partnership 

was  neither  dissolved  nor did  the  said   Saburuddin  Laskar retired  as 

a  partner  of  the  plaintiff  firm. The Plaintiff therefore, has not right to 

sue. And hence the suit should be dismissed.

9. Ld. Civil  Judge, Sr. Division,  Tinsukia  has  framed  the  following issues 

after  hearing  both  the  parties :

(i) Is   the  suit   maintainable  in  its  present  form  and 

manner?

(ii)  Whether the defendant No. 1 is responsible  for breach  of 

contract?

          (iii)  Whether  the  plaintiff  sustained  a  loss  of  Rs. 40,000/-  per 

month  for  breach  of  contract  as  claimed?

(iv) Whether the plaintiff is entitled to realize compensation as 

claimed?

(v) To  what  relief  or  reliefs,  the  plaintiff  is  entitled for?

10. On the above issues, plaintiff/Respondent and the Appellant/Defendant 

side have adduced evidence. 
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11. Upon  hearing  learned  advocate  of  both  sides  and  considering  the 

evidence and documents, learned Civil Judge (Sr. Division) Tinsukia was 

pleased  to  pass  the  impugned  judgment.  The  suit   was   partially 

decreed  on  contest  that  the  plaintiff  is  entitled  to  realize  an 

amount  of  Rs. 1,66,735/- from the Appellant.

12. Being  highly   aggrieved  and dissatisfied with the impugned Judgment 

& order, the appellant among other things has drawn the attention to 

set  aside the  impugned Judgment & order 27.07.2008 on the  following 

among  other grounds  (a)  For  that  the  impugned  Judgment  and 

decree  is  bad  in law.  (b)  For  that  the  Ld. Civil  Judge, Tinsukia 

seriously  erred both  in  law  and  on  facts  in  deciding  various  issues 

in the suit  and  thereby  came  to  an  erroneous  finding. (c) For that 

the Ld.  Civil  Judge at   Tinsukia  misappropriated  the imports   and 

connotations   of   various   provisions   of   law   in  delivering    the 

impugned   Judgment   and  Decree   and  thereby  caused   serious 

miscarriage  of   justice.  (d)  For that the Ld. Civil  Judge at  Tinsukia 

failed  to  appreciate  the evidence  on record  in  its proper  perspective 

and  thereby gave  perverse findings  in  all  the  issues. (e) For that the 

Ld. Civil Judge at Tinsukia  without  any  evidence on  record applied  his 

own imagination  in  deciding  the  issues  in favour  of  the Plaintiff in 

spite  of  admissions  of  the  PW.1 and  gave  a finding  adverse  to  the 

Appellants. (f) For that the Ld. Civil Judge at  Tinsukia  ought to  have 

held  that there  was  no cause  of  action  for  the  suit  and  that  the 

Plaintiff alone could not  sue  the  Defendants and  as  such  the  suit  is 

not  maintainable  in  law. (g) For that while  deciding the  issue no. 1 

the  learned Civil Judge at  Tinsukia fell  in  error  that  the  cause  of 

action  in  the  earlier  suit,  that  is,  Title  Suit  No. 110/98  and  the 

present  suit,  that  is,  Title  Suit No. 44/05 are  different  while  it  is 

apparent  from  the  Plaint  that  the  evidence  of  the  Plaintiff that  the 

subject  matter  was  breach  of  contract  by  suspension  of  the 

aforesaid  tank  lorry  vide  Appellants'  letter  dated  17.11.98.  And 

whereas   the  cause  of  action  for  compensation  also  arose  upon 

the  suspension by  the  said  letter  and  on  the  same  date, that  is, 

17.11.98.  In  view  of  the  same  the  learned  Civil  Judge  at  Tinsukia 
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ought  to  have  held that the  suit  is  barred  under  Order  2 rr. 1 & 2 of 

the  Code  of  Civil  Procedure.  The  Learned  Civil  Judge, Tinsukia  also 

overlooked  the  fact  that  the  Plaintiff  had  very  elaborately stated  in 

the  Plaint  and  in  his  Affidavital  Evidence  as  to  what  was  the 

cause  of  action  in  his  earlier  suit  and  what  were  his  prayers. (h) 

For that the  evidence  and  witnesses  in  both  the  suits  are  the 

same  and  only   the  relief   claimed  in   the  formed  suit   was 

permanent  injunction  and  in  the  later  suit  was  compensation.  (i) 

For  that  the  Learned Civil  Judge while   deciding  the  issue  no.   1 

wrongly  relied  on  the  decisions  mentioned  in  the  Judgment in 

favour  of  the  Plaintiff  while  deciding  the  said  issue. He  also  failed 

to  discuss  the  decisions  cited  by  the  Defendants  and  also  failed 

to  give reasons  for  rejecting  them. (j) For that the Learned Civil Judge 

ought to  have  held  that  as  soon  as  the  tank  lorry   was  barred, 

the  cause  of  action for  compensation  arose. (k) For that the Learned 

Civil Judge while  delivering  the  impugned  Judgment  erred  in  law 

and  on  facts  in not  rejecting  the  contention  of  the  Plaintiff that  the 

Defendant/Appellants   did   not   raise   a   specific   plea  as   to 

maintainability  of  the  suit  under  Order  2 rr. 1 & 2  of  the  Code  of 

Civil  Procedure.  (l)  For that the Learned Civil Judge while  delivering 

the   Judgment   was   wrong  in   observing   that   the   Defendants 

nowhere raised  the  plea  of  section  69(1)  and  69(2) of  the  Indian 

Partnership Act. The Defendants had no knowledge whether it was  a 

partnership  firm  or  not  before  admission  of  PW.1 in  court  and  the 

question  of  taking  the  plea  either  in  the  Written  Statement  of  the 

instant  suit  or  in  the  earlier suit  does  not  arise. The  learned  court 

ought  to  have  considered  the  fact  that  PW.1 asserted  that  he  as 

the  sole  proprietor  of   the  Plaintiff   Firm  and  the  Defendants 

categorically  denied  the  same and  also  in  paragraph 19 of  the 

Written  Statement  asserted  that  the  Plaintiff Syndicate  Motor  Works 

being  not  a  juristic  person  has  no  right  to  sue. It   was also 

specifically  denied  by  the  Defendant  that  Sri  Nuruddin  Laskar  is 

the  Proprietor of  the  Plaintiff. In view  of  the  fact  that there being  no 

iota  of  evidence  to  assume  that  she  is  the  sole  proprietor  of  the 

plaintiff Firm and  in  fact  admitting  in  cross  examination  that  the 
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Firm  was  a partnership by  a registered  document, the  learned  trial 

court ought to  have   held  that  the  Plaintiff  failed  to  discharge  this 

burden  of  proving  his  assertion of  sole  proprietorship  and  having 

failed  as  such  the  suit  is  not  maintainable  in  law. (m) For that the 

Learned Civil  Judge while   delivering  the  impugned judgment  also 

ought  to  have held  that  Section 69(1) of  the  Indian  Partnership  Act 

stands  in  a   different  footing  and  cannot  be  bypassed  by the 

provisions  of  the  C.P.C. Including  the  provision of  order 30 Rule  1 

and  that  the  requirements  of  Sub-Section  1  & 2 of  Section  69 

cannot  be  waived for  the  defendants  and  the  Court  is  debarred 

from  entertaining   the   suit   ignoring   the   fulfillment   of   such 

requirement. (n) For that the Learned  Trial  Court ought  to  have held 

that the  Plaint filed  by  the  Plaintiff  in  the  suit  is  to  be  considered 

a  void  Plaint  when  contravenes the  provisions  of  sub  section  1  & 

2  of  Section  69 of  the  Indian  Partnership  Act.  (o)  For that the 

Learned  Civil  Judge ought  not  to  have   ignored  the  decision  of  the 

Hon'ble   Supreme   Court   reported     in   AIR  1977  SC   336   in 

contravention  of  the  provision of  Article 141 of  the  Constitution  of 

India, wherein the Hon'ble Supreme Court has  observed  as  follows -

“Section  69  is  mandatory in  character  and  its  effect  is  to render a 

suit by a  Plaintiff in  respect  of  a  right  vested  in him  or  acquired  by 

him under  a  contract which  he entered into  as  a  partner  of  an 

unregistered firm,  whether  existing or  dissolved,  void.  In  other 

words,   a  partner   of   an erstwhile  unregistered  partnership firm 

cannot  being  a  suit to  enforce  a  right  arising  out  of  a  contract 

falling  within the  ambit  of  section  69”. 

(p) For  that  while  deciding  the  said  issue  no. 1 the learned  Civil 

Judge  in  paragraph  20  of  the  Judgment observed  that  form  Ext. 1 it 

is  clear  that  Nuruddin Laskar signed  in  Ext. 1  representing  the  so 

called  firm  without any  objection  from  the  side  of  the  Defendants, 

but  failed to  note  that  there  is  no  bar  in  entering  into  a  contract 

with  an  unregistered firm and it  is  only  U/s. 69(1) and 69(2) the  firm 

cannot  sue  in  violation  of  the  provision contained therein (q) for that 

there  being  no  pleading  or  evidence that  the  Plaintiff   is  an 

association of   persons (AOP) but   on the  other   hand  the  PW.1 
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admitted  the  same  to  be  a Partnership  Firm  entered  under  a 

registered  document. In view  of  the  same  it  was  perfunctory to 

hold  that  the Plaintiff  was  as  Association  of  Persons  and  had  a 

right to sue  as  done  in  the  impugned  Judgment.  (r)  For that the 

learned  Civil  Judge  also  erred  in  law  in  referring  to  the provisions 

of  rule  1 of  order  30  of  the  Code  of  Civil Procedure  which  cannot 

be  resorted  to  in  the  instant case superseding  the  substantive  law 

laid  down  in  section  69 of  the  Partnership  Act. The  said  Rule  is 

neither  required nor  mandatory  for   purpose  section  69 of  the 

Partnership Act. (s)  For that the learned  Civil  Judge ought to  have 

dismissed  the  suit  there being  no  cause  of  action  for  the same.  (t) 

For that the learned  Civil  Judge applied  his  imagination  and  brought 

his  personal  opinion  in  calculating  remunerations from  the  driver 

and  handyman,  and their diet  money  and  also  the  expected  profit 

in  calculating  the  compensation,  there  being  no  evidence in  this 

behalf   whatsoever   in   coming   to   a   highly  inflated   figure   of 

compensation.  The  silence  of  PW.1,  non-production  of  the  books  of 

accounts  etc.  ought  to  have  led  the  Hon'ble  Court  to  draw 

adverse inference  against  the  Plaintiff.  There  was  also  no evidence 

or  even  a  statement by  the  Plaintiff  that  it  tried  to  mitigate  the 

alleged  loss.  (u)  For that the learned  trial  court  ought  to  have 

dismissed  the  suit   as  being  not  maintainable.  (v)  For that the 

learned  trial  Court  ought  to  have  dismissed  the  suit  as  being  not 

maintainable.  (w)  For that the impugned  Judgment  and  decree  is 

otherwise  invalid.(x)  For  that  the  Judgment  suffers   from   non 

application  of  mind  which  is  palpable on  a  bare  reading  of  the 

same.

13.I have  carefully  perused memo of  appeal,  plaint, written  statement 

and the  documents  submitted  by  the  parties. I have  also   perused 

the  evidence  on  record  meticulously. 

14.  I have heard  the  arguments  advanced  by   the learned counsels of 

both the parties.
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15.          Point  for  determination:

(i)  Whether  the  Judgment  and  decree  passed by the  Ld. Trial 

Court  below  is  just  and  proper or  needs any  interference in 

this  appeal?

                   Discussion, Decision & Reasons thereof:

16. Upon  hearing  both  side, I  have  gone  through  the Issues decided by 

the  Ld. Trial Court  below. To decide the correction or otherwise about 

the findings of the trial court on issues framed, let me re appreciate the 

evidence  issue  wise  by  keeping  in  mind  that  plaintiff  prayed  for 

compensation.

17. ISSUE NO. 1 :  The Ld.  Counsel  for  the  appellant/ Defendant has 

pointed  out  that for that the Ld. Civil Judge (Sr. Division) at  Tinsukia 

ought to  have  held  that there  was  no cause  of  action  for  the  suit 

and  that  the Plaintiff alone could not sue  the  Defendants and  as 

such  the  suit  is  not  maintainable  in law.  For that while  deciding the 

issue no. 1  the  learned Civil Judge at Tinsukia fell  in  error  that  the 

cause  of  action  in  the  earlier  suit, that  is,  Title  Suit  No. 110/98 

and  the  present  suit,  that  is,  Title Suit No. 44/05 are  different  while 

it  is  apparent  from  the  Plaint  that the  evidence  of  the  Plaintiff that 

the  subject  matter  was  breach  of contract  by  suspension  of  the 

aforesaid  tank  lorry  vide  Appellants'  letter  dated  17.11.98.  And 

whereas   the  cause  of  action  for  compensation  also  arose  upon 

the  suspension by  the  said  letter  and  on  the  same  date, that  is, 

17.11.98.  In  view  of  the  same  the  learned  Civil  Judge  at  Tinsukia 

ought  to  have  held that the  suit  is  barred  under  Order  2 rr. 1 & 2 of 

the  Code  of  Civil  Procedure.  The  Learned  Civil  Judge, Tinsukia  also 

overlooked  the  fact  that  the  Plaintiff  had  very  elaborately stated  in 

the  Plaint  and  in  his  Affidavital  Evidence  as  to  what  was  the 

cause  of  action  in  his  earlier  suit  and  what  were  his  prayers.  For 

that the  evidence  and  witnesses  in  both  the  suits  are  the  same 

and  only  the  relief  claimed  in  the  formed  suit  was  permanent 

injunction  and  in  the  later  suit  was  compensation.   For that the 
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Learned Civil Judge while  deciding the  issue  no.  1  wrongly  relied  on 

the  decisions  mentioned  in  the  Judgment in  favour  of  the  Plaintiff 

while  deciding  the  said  issue. He  also  failed  to  discuss  the 

decisions  cited  by  the  Defendants  and  also  failed  to  give reasons 

for  rejecting  them.   For that the Learned Civil Judge ought to  have 

held  that  as  soon  as  the  tank  lorry   was  barred,  the  cause  of 

action for  compensation  arose. For that the Learned Civil Judge while 

delivering  the  impugned  Judgment  erred  in  law  and  on  facts  in not 

rejecting   the   contention   of   the   Plaintiff  that   the 

Defendant/Appellants   did   not   raise   a   specific   plea  as   to 

maintainability  of  the  suit  under  Order  2 rr. 1 & 2  of  the  Code  of 

Civil  Procedure. The Ld.  Counsel  for  the  appellant  has  also  cited 

the  case  AIR 1977 SC 336 to fortify his argument.

18.In   reply  Ld.  Counsel   for  the  respondent  has  vehemently  denied 

the  point  of  the  appellant  and  submitted  that  the  Ld. Trial Court 

below  has  rightly  decided the issue  no. 1.  Hence,  there  is  no 

illegality  in  allowing  the  issue no. 1. 

19.It  is  apparent  from   the   evidence  on   record  that  the 

plaintiff/respondent  did  not  seek  relief  of  compensation in  the 

earlier  suit  i.e.  T.S  110/98.  It  is  decided  by  the Ld.  Court  below 

that   as the Appellant did  not  allow  the  plaintiff/respondent to  take 

load  of  oil  products  in  his  Tank  lorry,  a  fresh  cause  of  action 

arose  on  the  refusal  by  the  appellant/defendant in  taking  load  by 

the   respondent/plaintiff's   tank   lorry   on   08.01.1999   and   on 

subsequent  dates  of  refusal  and  thus  a  separate  and  distinct cause 

of  action  arose  w.e.f  08.01.1999  for  a  suit  for  compensation. 

20.With  regard  to  the point  that the  suit  is bad  U/s. 69(1)(2) of  the 

Indian   Partnership  Act, I  have  found  that  the  Ld. Court  below  has 

observed  that the  appellant/defendant   did  not  take any  plea in 

their  written  statement  on  this  point. The  Ld. Court  below  has 

given  detailed  reasoning  on  this  point. Which in my view is correct 

and in accordance with law. Hence,  I  do  not  like  to  interfere  with 

the  issue  no.  1  as  decided  by  the  Ld. Trial Court  below. 
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21. ISSUE No. 2: With regard to the Issue no. 2 Whether the defendant No. 

1 is responsible  for breach  of  contract?  Ld. Trial Court has held after 

detailed evaluation that the action of the defendants not allowing the 

Plaintiff/Respondent’s  Tank  lorry  taking  load  amount  to  breach  of 

contract  on  the  party  of  the  Appellant/defendant.  In  view  of  the 

reasoning cited by the Ld. Trial Court I am of the considered view that 

the Ld. Trial  Court has legally and judicially decided the Issue no. 2. 

Hence no interference is needed with regard to the correctness of the 

decision of the Issue No. 2.

22. ISSUE No. 3 : Ld.  Counsel  for  the  appellant has  pointed  out  that 

the  learned   Civil   Judge  (Sr.  Division)  Tinsukia  has  applied   his 

imagination   and   brought   his  personal   opinion   in   calculating 

remunerations of  the  driver  and handyman,  and their diet  money 

and  also  the  expected  profit in calculating  the  compensation,  there 

being  no  evidence in  this behalf whatsoever  in  coming  to  a  highly 

inflated  figure  of compensation. The  silence  of  PW.1,  non-production 

of  the  books  of accounts  etc. ought  to  have  led  the  Hon'ble  Court 

to  draw adverse inference against  the  Plaintiff.  There  was  also  no 

evidence or  even  a statement by  the  Plaintiff  that  it  tried  to 

mitigate  the alleged  loss. 

23.In   reply  ld.  Counsel  for  the  respondent  has denied  the  points  of 

the  appellant  side  and  submitted  that  the  Ld. Trial  Court  has 

rightly  and  judiciously  calculated  the  amount and  there  is  no 

imagination  or   personal  opinion  on  the  part  of  the  Ld. Trial  Court 

in  calculating  remuneration  of  driver,  handyman  and  their   diet 

money and also  the  extracted  profit in  calculating  the  compensation. 

24.Upon  hearing  both   sides I  have  gone  through  the  Issue  no. 3 

decided   by  the  Ld.  Trial Court  and  found  that the  Ld. Trial  Court 

has taken  into  account all  the  evidence  on  record and exhibited bills, 

transportation  credit  notes, Income  Tax  return submitted  by  the 

respondent/plaintiff.  The Ld. Trial Court has given the reason in detail 

how he has  calculated and got  the compensation amount.  Although 

appellant  has submitted against  the  Issue  no.  3  but it cannot show 
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any reason of miscalculation or arbitrariness or exorbitant compensation 

amount. I  have  found the  finding  of  the  Ld. Trial  Court in  the  Issue 

no. 3  is  well  founded  and  needs  no  interference. Hence I  uphold 

and  affirm   the  said  findings  of    the  Ld.  Trial  Court  on  this  issue. 

25. ISSUE No. 4 & 5: With  regard  to  the  Issue  no. 4  &  5, I  am  of  the 

considered view  that  the Ld. Trial  Court  has  rightly  held basing  upon 

the  foregoing  issues that  the  respondent  is  entitled  to  realize 

compensation for   damage amounting   to   Rs.  1,66,735/-  only.  The 

amount is reasonably decided and the  findings  so   arrived   is  hereby 

affirmed  and  upheld.

O R D E R

26.The  appeal  is  dismissed  on  contest  with cost  upholding  the 

judgment  and  decree  dated 21.07.08  and  30.07.2008 respectively of 

the  Ld.  Civil Judge (Sr. Division) Tinsukia Court  passed in  the  Tittle 

Suit   no.  44  of  2005.  

27.Hence,  prepare the decree accordingly within  next   15  days from 

today. 

28. Send  down  the  case  record  of  T.S. 44  of 2005  to  the  Ld. Civil Judge 

(Sr. Division)  at  Tinsukia  with  a  copy  of  this  Judgment  and  decree. 

29. Given under my hand and seal of this Court on the 11th day of January, 

2018.  

     Dictated and corrected by me:

         ( A. Hakim )                      ( A. Hakim)
          Addl. District Judge-2(FTC)                       Addl. District Judge-2(FTC)    

      Tinsukia.                                      Tinsukia 

   Transcribed by:

  (P.D Phukan)


